EDWARD C. MOORE
ATTORNEY AT LAW

2436 Ninth Street Tele: : (510) 531-7272
Berkeley, California 94710 Fax: (510) 540-6151
E-mail:  moorelaw@rcen.com

August 11, 2009

Albany Waterfront Committee

c/o Ms. Ann Chaney, ' CITY OF

Community Development Director ALBANY

City of Albany AUG 1.8 2009

1000 San Pablo Avenue

Albany, California 94706 COMMUNITY DEVELOPMENT
DEPARTMENT

RE: Ownership of Albany Beach.
Dear Ms. Chaney and Committee Members:

At your meeting on July 27, 2009, city staff was asked to report regarding who
owns the Albany beach. |hope the following will be helpful to you in obtaining an
authoritative answer to that question:

> On Wednesday, July 29, 2009, | went to the office of the Alameda County
Assessor and spoke with Mr. John Thomson, a mapping supervisor (tele:
510.208-4878). We tried toidentify a parcel number for the Albany beach,
but it appeared there is no Alameda County parcel number for this real
property. Because there is no parcel number, the Assessor’s office could

not tell me the owner.

> When the mapping supervisor used his computer for site orientation by
overlaying assessor-lot lines onto images of the physical features at the
Albany waterfront such as the beach and Buchanan Avenue, it became
clear that while the beachitselfis not privately (hence publically) owned, the
western boundary line of the adjoining private property immediately to the
east of the beach (e.g., the area of the northern parking lot) appeared to
come almost to the water's edge. In otherwords, itappeared the dune area
may be privately owned, so one should not just assume the western
boundary of the private ownership is where the northern parking lot's
pavement currently ends.
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In light of the foregoing, the issues are: (1) what public entity owns the Albany
beach and the submerged land within the Albany cove; (2) how extensive is the
publically owned beach area; and (3) is the dune area subject to “tidal action” so
as to be still burdened by the sovereign public trust no matter who owns it?

> The Albany beach is not a natural geologic formation, but is an artificial
building. Judging by Iot lines depicted on the Assessor’'s maps (e.g., see
Assessor Map 66-2680, which cites “Map No. 4, Salt Marsh and Tide Lands
[Sale Map No. 11]"), much of the racetrack’s northern parking lot as well as
the Albany beach area was not originally upland (hence part of the Peralta
rancho granted into private ownership by the King of Spain), but was
submerged land, tideland or perhaps tidal salt marsh located below the
‘mean high water mark” of the San Francisco Bay (therefore originally
publically owned as does a sovereign when, under federal law, legal title to
this public domain devolved to the State of California upon entry into the
Union in 1850).

> Beginning in1870, specified lands laying under the waters of the San
Francisco Bay (e.g., certain salt marsh, tide and submerged lands located
below the mean high water mark “to a depth of nine feet at extreme low tide,
within five statute miles of the exterior boundaries of [the City and County of
San Francisco]”)' were surveyed and subdivided into parcels of real
property (e.g., “tideland lots”). Beginning in about 1872 some of these lots
were sold by the State’s Board of Tide Land Commissioners into private
ownership as a means of raising “gold dollars” to endow the University of

California.?

1

California Statutes 1870, Chapter CCCLXXXVIII, Sections 1-3, pages 541-542. (A copy of
this is legislation is attached for your convenience.)

2

See Stats. 1870, Chapter CCCCLX, sections 1 & 2. (A copy of this legislation is attached
for your convenience.)
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> At some point, a former owner of the parcels of land upon which the
racetrack operates (presumably Santa Fe Land Improvement Company)
consolidated the ownership of all privately owned salt-marsh, tide land and
submerged “lots” within the Cities of Albany and Berkeley (and maybe
Richmond and Emeryville too), together with the original upland parcel(s)
known as Fleming Point, formerly part of the Peralta grant known as the
Rancho San Antonio. In due course some of these salt-marsh, tideland and
submerged-land lots came to be dyked againstthe bay waters and covered
with landfill, thus working to eliminate “tidal action” on the upland thereby
artificially created (e.g., the north parking lot; the freeways, the Brickyard
and Meadow in Berkeley). Consequently, the State’s sovereign public trust,
inherited by operation of law upon American lands overflowed by navigable
waters, no longer burdens such artificially created upland (and this is
presumably true whether any such artificial upland is now privately or
publically owned)®.

> Critical to the questions at hand: Itis important to understand that the
mere fact salt-marsh, tide or submerged lands were surveyed and plotted on
an official map by the Board of Tide Land Commissioners in the 19"
Century, thus accounting for depiction of lot lines on parcel maps of the
Alameda County Assessor, does not necessarily mean all such legally
described parcels were sold into private ownership.  Although legally
described and plotted, some parcels may never have been sold. Such
parcels could simply have remained unsold in public ownership as part of
the public domain.

> This distinction between a parcel’s legal description and it's sale into private
ownership is important because in 1919 the State of California granted in
trust to the City of Albany all it's tideland and submerged land lying within

3

See City of Berkeley v. Superior Court (1980) 26 Cal.3d 515, 534-536. The sovereign
public trust still burdens salt-marsh, tide- and submerged-land “lots,” whether in public or
private ownership, that are still subject to tidal action, that is , overflowed by bay waters up
to the “mean high water mark.”
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then-current city boundaries.* Obviously, the State could convey in trust
only lands it still owned. Title to lands previously sold by the Board of Tide
Land Commissioners, being no longer publically owned, could not have been
conveyed in trust to the City of Albany by this 1919 legislation. But legal
title to plotted tideland and submerged-land lots that had not yet been sold
out of the public domain by the effective date of this trust grant would have
passed to the City of Albany in trust. Under the foregoing circumstances
the City of Albany, not the State of California, owns the Albany beach and
cove as trustees for the people of California.

> Another possibility is that at some point afterthe 1919 trust grant, the State
of California reacquired legal title to salt-marsh, tide or submerged land that
had been either previously sold into private ownership, or conveyed to the
City of Albany in trust, upon which the Albany beach and/or cove are
located. Some such event musthave happen for the State to currently own
any tide or submerged lands within Albany’s 1919 city limits.> Conceivably
titte may have been reacquired by the State when lands for the Eastshore
State Park were bought from Santa Fe Land Improvement Company 10 or
so years ago. Butif that had happened, would not the Albany beach and
cove be known publically as part of the Eastshore State Park, rather than
being depicted rather generically as owned by the “State of California” on
maps used by the Voices to Vision planning study?

As lead agency in the Shared Vision planning study, you should be able to obtain
an opinion letter regarding current ownership of lands upon which the Albany

4

The State in conveyed in trust to the City of Albany all the right, title and interest it then held
by virtue of state sovereignty in “all tidelands and submerged lands, whether filled or
unfilled” within city boundaries. (See Stats. 1919, ch. 211, pp. 310-311, which sets forth
the terms of trust, a copy of which is attached to this letter.)

5

| checked recently and waterfront trust granted to the City of Albany has not been modified
or repealed or judicially construed since 1919.
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beach and cove are constructed. The opinion letter would presumably be
forthcoming from whatever State agency has the maps and records of sale of the
Board of Tideland Commissioners, which would show whether or not bay lands
upon which the beach and cove are now built were ever sold into private
ownership. As legal counsel for State agencies, the Attorney General’s Office
would get involved too. The best approach might be to for your City Attorney to
telephone the Assistant Attorney General who shepards State land-use issues
about how best to expedite obtaining a written legal opinion regarding the
ownership and boundary location. Answering the “tidal action” issue (see ante, p.
2, 15! par.) will be more complicated and there is little need for an answer now.

| hope you find this letter and it's attachments of assistance in determining
authoritatively who owns the Albany beach and cove; the boundary vis-a-vis
existing physical features; and the terms of ownership.

A frequently forgotten commonplace is that it has been through an intimate
intercourse between public and private interests that the Waterfrontin Albany and
Berkeley has been enabled to evolve into the place power it has become. ltisin
essence an engineered configuration that so far -- consistent with the highest
of public trust purposes -- successfully mirrors the Spirit of this place to harbor
for us various presences of an intangible nature. These presences come and go
depending upon who is looking. They are known by different names depending
upon who is speaking. The world is full of such very special power places,
although ours is a late comer in human development and -- thankfully -- is
among the most non-sectarian and egalitarian of all. Successful intercourse
requires that boundaries be both respected and at times ignored. With all due
respect, you need to know with confidence who owns what at the Waterfront.

ery truly yo

3.4 0

EDWARD C. MOORE

Cc: Fern Tiger Associates
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