AGREEMENT BY AND BETWEEN THE CITY OF ALBANY AND THE EAST BAY
MUNICIPAL UTILITY DISTRICT FOR CONSTRUCTION OF A 8-INCH RECYCLED
WATER PIPELINE ALONG BUCHANAN STREET AND MARIN AVENUE

THIS AGREEMENT FOR CONSTRUCTION OF A 8-INCH RECYCLED WATER PIPELINE
ALONG BUCHANAN STREET AND MARIN AVENUE FROM PIERCE STREET TO SAN
PABLO AVENUE IN THE CITY OF ALBANY (“Agreement”) is made and entered into this

day of , 2012, by and between the EAST BAY MUNICIPAL UTILITY
DISTRICT (“EBMUD”), a municipal utility district organized and existing under the laws of the
State of California and the CITY OF ALBANY (“City™).

RECITALS

WHEREAS, the City is engaged in the Buchanan/Marin Bikeway Project to install bikeway
facilities on Buchanan Street and Marin Avenue between Pierce Street and San Pablo Avenue in
the City of Albany, hereinafter called the “PROJECT”;

WHEREAS, the construction of the PROJECT would facilitate EBMUD to install an 8-inch
diameter polyvinyl chloride (PVC) recycled water pipeline (“RW Pipeline”) under the bikeway
facilities along Buchanan Street and Marin Avenue from Pierce Street to San Pablo Avenue;

WHEREAS, EBMUD and the City have agreed to the construction of approximately 2,200 feet
of this new RW Pipeline in conjunction with City’s PROJECT;

WHEREAS, EBMUD designed the RW Pipeline as detailed in Attachment A;

WHEREAS, EBMUD and the City see a mutual benefit in consolidating the construction of the
City’s PROJECT with the installation of EBMUD’s RW Pipeline;

WHEREAS, EBMUD and the City recognize that a timely and cost-effective way for execution
of the PROJECT is for the City to require its contractor to install the RW Pipeline, in
coordination with and subject to inspection and approval by EBMUD, by including requirements
for construction of the RW Pipeline as separate bid item, Item No. 1.74 - 8” EBMUD Reclaimed
Water Line, in the City’s bid for the PROJECT and as detailed in Attachment B;

WHEREAS, City opened bids for the PROJECT and will award a contract for the construction of
the Buchanan/Marin Bikeway, Pierce St. to San Pablo Ave., Cit of Albany Contract No. 12-2

(the “Contract”) to a low bidder (Contractor), which inctudes Bid Item No. 1.74 . 8 EBMUD
Reclaimed Water Line, total bid price to perform excavation, traffic control and stormwater
pollution prevention, and installation of the RW Pipeline as detailed in Attachment B,

WHEREAS, City requires that EBMUD pay for the cost of RW Pipeline construction, and
EBMUD agrees to reimburse City for RW Pipeline construction as detailed in Attachment B;

WHEREAS, the EBMUD Board of Directors authorized this agreement by Motion Number

\Zﬂ——l; on('}cﬁl&4 q L2012,
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AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants hereinafter set forth, the City and
EBMUD mutually agree as follows:

1.

Contract Administration and Inspection. The City shall administer the Contract, and shall
provide inspection and construction management for the PROJECT. The City shall
coordinate RW Pipeline inspection with EBMUD staff in order for EBMUD to verify
compliance with the RW Pipeline drawings and requirements detailed in Attachment A.

Construction Management. The City shall be responsible for the PROJECT, and shall
provide construction management for the PROJECT. The City shall administer the
construction management contract and be responsible for reviewing, approving, and
processing any progress payments or fees associated with construction of the RW Pipeline.

Scope of Work, Costs, and Contingencies. The diameter and alignment of RW Pipeline,
which totals an estimated 2,200 lineal feet, are detailed in Utility Plan Sheets 1 to 6, U-01

to U-06 of the Contract as included in Attachment A. The total construction cost for RW
Pipeline will not exceed $79,200, which as listed below, to include the total construction
cost per Bid Item No. 1.74 bid price for the RW pipeline plus $7,200 reimbursement to the
City for administration of the RW Pipeline item. The location of RW Pipeline is based on
the City’s bikeway facilities plans. In coordination with EBMUD, and subject to
EBMUD’s approval, the location may need to be adjusted based on unforeseen
underground utilities found in the street during construction. EBMUD will reimburse the
City for additional costs associated with adjusting the location of RW Pipeline deemed
necessary by the City and EBMUD. The RW Pipeline construction cost will not exceed
$72,000 without further advanced written approval by EBMUD, which approval shall not
be unreasonably withheld.

Item Cost to complete
Bid Item 1.74 8’ EBMUD Reclaimed Water Line price ~ $72,000
City administration cost (10% of bid price) $ 7,200
Total = $79,200

Payments for RW Pipeline. EBMUD shall reimburse the City for costs as delineated
above, in accordance with this Agreement. Upon commencement of construction, the

City shall provide EBMUD the cost of the RW Pipeline and progress invoices documenting
actual costs incurred by the Contractor for the RW Pipeline construction. EBMUD shall
reimburse the City for the costs set forth in the invoice within 30 days of the date a proper
invoice is mailed to EBMUD by the City. Within 60 days of EBMUD’s final acceptance of
the RW Pipeline construction, the City shall submit to EBMUD a final invoice. EBMUD
shall reimburse the City for the costs set forth in a proper final invoice within 30 days of
the date the final invoice is mailed by the City. EBMUD shall have no obligation to the
City for any other Project costs. In the event that the final cost of the RW Pipeline is less
than the Schedule B total price bid, EBMUD shall not be obligated to pay the City more
than the actual cost of the RW Pipeline and if EBMUD pays more that the actual cost of the
RW Pipeline, the City shall reimburse EBMUD the difference.
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Accounting. EBMUD shall pay the City for costs for the RW Pipeline in interim payments
on the basis of work completed, as such is shown complete by the City on invoices
submitted to EBMUD. The City shall be responsible for all accounting associated with
construction of the RW Pipeline, as part of its PROJECT, The City shall maintain accurate
and complete records of all expenses throughout the construction period. These records
shall be retained by the City for four (4) years from the date of final invoice and shall be
available for inspection by EBMUD. The City shall be solely responsible for verifying
certified payroll records, as required by law, and for complying with all requirements of the
California Department of Industrial Relations.

Indemnification. It is understood and agreed that neither EBMUD nor any of its officers or
employees thereof is responsible for any damage or liability occurring by reason of
anything done or omitted to be done by the City or its Contractor under or in connection
with any work, authority or jurisdiction delegated to the City under this Agreement and
relating to the PROJECT. It is understood and agreed that, pursuant to Government Code
Section 895.4, the City shall defend, indemnify and save harmless EBMUD, and all
EBMUD officers and employees from all claims, suits or action of every name, kind and
description brought for or on account of injuries to or death of any person or damage to
property resulting from anything done or omitted to be done by the City or its Contractor
under or in connection with its performance of this Agreement. Said indemnity relates to
among other things, liability for inverse condemnation, nuisance, or trespass arising out of,
or in connection with the Project, including the construction, inspection and maintenance
thereof.

It is understood and agreed that neither the City nor any City officer or employee thereof is
responsible for any damage or liability occurring by reason of anything done or omitted to
be done by EBMUD under or in connection with any work, authority or jurisdiction
delegated to EBMUD under this Agreement. It is understood and agreed that, pursuant to
Government Code Section 895.4, EBMUD shall defend, indemnify and save harmless the
City, and all City officers and employees from all claims, suits or actions of every name,
kind and description brought for or on account of injuries to or death of any person or
damage to property resulting from anything done or omitted to be done by EBMUD under
or in connection with its performance of this Agreement. Said indemnity includes liability
for defects in design of the RW Pipeline.

Nothing in this Agreement is intended to affect the legal liability of either party as to third
parties by imposing any standard of care different from the standard of care imposed by
law.

Use, Ownership, Maintenance and Repair of the RW Pipeline. After completion of the
construction of the RW Pipeline by the City and upon verification that the work complies
with the PROJECT drawings and specification and acceptance by EBMUD, the RW
Pipeline shall be considered an integral component of EBMUD’s distribution system, and
its location and extent will be reflected on EBMUD’s as-built records, which will be shared
with the City and other entities as needed for utility coordination purposes for future
underground work that may impact the RW Pipeline. EBMUD shall be responsible for all
future maintenance costs of the RW Pipeline and any expenses resulting from damage to
the RW Pipeline caused by its own actions, such as to gain access to the RW Pipeline to
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repair a leak or main break, or by natural disasters, To the extent that other utilities cause
damage to the RW Pipeline, in connection with their own work along the Buchanan/Marin
Bikeway, those utilities shall be responsible for repairing the RW Pipeline under
EBMUD’s direction and supervision.

Coordination Efforts and Representatives. The City and EBMUD agree that the successful
execution of the PROJECT is dependent upon full and complete cooperation of the parties
and their representatives. Therefore, each party agrees to use its best and dili gent good
faith efforts to perform its obligation in a timely manner. The City reco gnizes that
EBMUD will be working in the City’s Contractor to complete the construction of the RW
Pipeline including inspection, pressure testing, etc. to ensure proper installation. The City
shall use its best efforts to coordinate the Project site activities to mitigate possible conflicts
between EBMUD personnel and its contractor.

Notices. The City and EBMUD shall each designate a representative to be responsible for
receiving and delivering notices of any kind, obtaining information and stating the position
of the respective party on any decision required by a party. The City and EBMUD agree to
use their best efforts to maintain the same individuals as representatives throughout the
period of construction of the RW Pipeline with a view towards the expeditious completion
of the PROJECT. All notices and correspondence to be delivered under this Agreement
shall be delivered personally or mailed via first class US mail, postage prepaid to the
addresses set forth below, or as may be otherwise be required by notice from one party to
the other. Notices personally delivered shall be deemed delivered on the date of personal
delivery; notices mailed shall be deemed delivered 5 days after deposit in the U.S. mail.

CITY

For Project Management Purposes.
Beth Poliard, City Manager

City of Albany

1000 San Pablo Avenue
Albany, CA 94706
Phone: (510) 528-5710
bpollard@albanyca.org

For Construction Coordination Purposes:

Ana Bernardes, PE

Civil Engineer - Project Manager
City of Albany — Public Works
548 Cleveland Ave.

Albany, CA 94710

Phone: (510) 524-3751

abernardes(@albanyca.org
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EBMUD

Linda Hu, Senior Civil Engineer
Office of Water Recycling

East Bay Municipal Utility District
P.O. Box 24055, MS #407
Oakland, CA 94623

Phone: (510) 287-1691

lhu@ebmud.com

An Bartlett, Associate Civil Engineer
Office of Water Recycling

East Bay Municipal Utility District
P.O. Box 24055, MS #407

Oakland, CA 94623

Phone: (510) 287-2060

abartlet@ebmud.com



10.

11.

12.

13.

14,

15.

16.

17.

18.

City’s Schedule for construction of the PROJECT. The City’s contract for construction of
the PROJECT is scheduled to be awarded on October 15, 2012. Installation of the RW
Pipeline is scheduled to start in November 1, 2012, with completion scheduled for Junc 30,
2013.

Terms of Agreement. This Agreement shall be effective upon execution by all parties and
except as to the obligations called out in Paragraphs 6 and 7 of this Agreement, which shall
survive in perpetuity, shall be terminated upon construction completion of the RW
Pipeline, EBMUD’s acceptance of the RW Pipeline, and the receipt by the City of
EBMUD?’s final payment for RW Pipeline as identified in this Agreement.

Jurisdiction. This Agreement and all matters relating to it shall be governed by and
enforced in accordance with the laws of the State of California.

Modifications. This Agreement may only be modified or amended by the mutual, written
agreement of both parties.

Assignment, Successors. This Agreement is not assignable, and shall be binding upon and
inure to the benefit of the successors and assigns of the parties.

Integration. This Agreement contains the entire agresment between the parties with respect
to the subject matter thereof and supersedes all prior understandings or agreements, oral or
written, regarding the subject matter of this Agreement.

City’s right to reject bids and cancel PROJECT. The City retains the right under this

Agreement in its sole and absolute discretion to reject all bids and not proceed with the
construction of the RW Pipeline if the PROJECT is cancelled. In the event the City
decides not to proceed with the PROJECT, the City shall in no event be liable to EBMUD
for any purpose or under any theory, but the City shall remit to EBMUD any payments
previously made to the City by EBMUD.

EBMUD's right to cancel. EBMUD retains the right to cancel this Agreement except that
so long as the City complies with the terms of this Agreement, EBMUD’s right to cancel
this Agreement shall terminate on the date the City enters into the Contract.

Interpretation. The Parties to this Agreement acknowledge that they have had the benefit
of counsel prior to entering into this Agreement and have relied upon the legal advice of
counsel. Each party further represents that the terms and conditions of this Agreement
have been completely explained and that the terms and conditions were voluntarily
accepted and agreed to by each party. The Parties further acknowledge that they have
entered into this Agreement voluntarily, without coercion, based on their own judgment,
and not in reliance on any representation or promise made by the other party other than
those contained herein.
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19.

20.

21.

Negotiated Agreement. This Agreement and each of the provisions hereof, is the product
of negotiations between the Parties and their respective attorneys. Each of the Parties
hereto expressly acknowledges and agrees that this Agreement shall not be deemed to have
been prepared by or drafted by any particular party hereto. The rule of construction fo the
effect that any ambiguities are to be resolved against the drafting party shall not be
employed in the interpretation of this Agreement.

Severability. Should any part of this Agreement be declared by a final decision by a court
or tribunal of competent jurisdiction to be unconstitutional, invalid or beyond the authority
of either party to enter into or carry out, such decision shall not affect the validity of the
remainder of this Agreement, which shall continue in full force and effect, provided that
the remainder of this Agreement can be interpreted to give effect to the intentions of the
parties.

Time is of the Essence. In the performance of this Agreement, time is of the essence.

Attachments:

Attachment A:  Project vicinity map and EBMUD recycled water pipeline alignment as
shown in Utility Plan Sheets 1 to 6, U-01 to U-06, Sheets 29 to 34 of 78,
Buchanan/Marin Bikeway, Pierce St. to San Pablo Ave., City of Albany,
Contract No. C12-2

Attachment B:  Bid results with bid price for Bid Item No. 1.74. 8 EBMUD Reclaimed

Water Line, Buchanan/Marin Bikeway, Pierce St. to San Pablo Ave.,
City of Albany Contract No. C12-2
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day and year
first set forth above.

EAST BAY MUNICIPAL UTILITY DISTRICT:

Date:

Richard G. Sykes
Water Nature Resources Director

Approved as to form and legality for EBMUD:

A %W /% e

Xa.nt Berry

~"EBMUD Attorney _Jf
7
CITY OF ALBANY:
Date:
Beth Pollard
City Manager

Approved as to form and legality for City of Albany:

Date:

Craig Labadie
City Attorney
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ATTACHMENT A

Project Vicinity Map & EBMUD Recycled Water Pipeline Alignment
as shown in Utility Plan Sheets 1 to 6, U-01 to U-06, Sheets 29 to 34 of 78 of the City of
Albany, Buchanan/Marin Bikeway, Pierce St. to San Pablo Ave., Contract No. C12-2
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ATTACHMENT B

Bid results & price for Bid Item No. 1.74 — 8” EBMUD Reclaimed Water Line
Contract No. C12-2, Buchanan/Marin Bikeway, Pierce St. to San Pablo Ave,

City of Albany
. Total bid amount Bid Item No. 1.74

Bidder (Corrected) amount
Prism Engineering Inc. $2,259,038.50 $72,000.00
Grade Tech Inc. $2,308,965.00 $150,000.00
Redgwick Construction Co. $2,309,209.50 $155,000.00
Ghilotti Construction Co. Inc. $2,411,448.00 $142,000.00
WR Forde Associates $2,447,398.50 $285,000.00
Ghilotti Bros, Inc. $2,684,626.00 $250,000.00
American Asphalt Repair & Resurfacing $3,128,443.00 $320,000.00

Co, Inc.

J.A. Gonsalves, & Son Construction, Inc. $3,424,380.00 $450,000.00
Engineer’s Estimate $1,761,000.00 $50,000.00

Source: City of Albany, Public Works Department, Bid Notices & Results, Bid C12-2 Buchanan Marin Bikeway
Pierce St to San Pablo Ave Construction Contract




