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ORDINANCE NO. 08-07
AN ORDINANCE OF THE ALBANY CITY COUNCIL EXTBNDING

AN INTERIM URGENCY ORDINANCE OF THE CITY OF ALBANY
RESTRICTING AND/OR PROHIBITING. SUSPENDING AND/OR DENYING

ANY PERMITS FOR, OR OTHERWISE RESTRICTING THE APPROVAL
OF TOBACCO RE,LATED ESTABLISHMENTS AND SUSPENDING FOR A
PERIOD NOT TO EXCEED FORTY FIVE (45) DAYS, THE ISSUANCE OF
PERMITS, APPROVALS, OR OTHER ENTITLEMENTS WHICH WOULD

RESULT IN THE OPENING OF ANY TOBACCO RELATED
ESTABLISHMENTS WITHIN THE CITY OF ALBANY

WHEREAS, Albany City Charter Section 2.06 and Govemment Code
Section 65858 provide for the adoption as an urgency measure of interim ordinances
for certain expressed purposes and by a vote of four-fifths (a/5) majority of the voting
City Council members; and

WHEREAS, on May 19, 2008 the City Council adopted Urgency Ordinance
No. 08-04 establishing an emergency 45-day moratorium on the issuance of permits,
approvals, or other entitlements which would result in the opening of any tobacco
related establishments within the City of Albany; and

WHEREAS, the 45-day moratorium will expire on July 3, 2008; and

WHEREAS, the legislative process by which any proposed permanent
amendments to the City's regulations can be adopted requires public hearings before
the Planning and Zoning Commission and the City Council, the completion of which
cannot occur prior to July 3, 2008; and

WHEREAS, the City of Albany's Community Development Department is in
the process of studying and drafting proposed amendments to the City's regulations in
regards to tobacco establishments for review and approval by the Planning and
Zoning Commission and the City Council; and

WHEREAS, a notice of public hearing to consider extending the urgency
measure for an additional ten (10) months and fifteen (15) days has been placed in a
newspaper of general circulation in Albany and posted in three (3) public places
throughout the City; and

WHEREAS, under the Albany Municipal Code, a question has been posed
whether tobacco related establishments may be approved; and

WHEREAS, the City Council finds that an extension of the urgency
ordinance for ten (10) months and fifteen (15) days would provide adequate time for
public review of proposed options to regulate tobacco related establishments, and for
Planning and Zoning Commission and City Council consideration and adoption of an
appropriate ordinance therefore, while the moratorium remains in effect; and
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WHEREAS, Section 65858(a) of the Califomia Govemment Code permits
the City Council to extend this interim urgency ordinance for an initial period of ten
(10) months and fifteen (15) days; and

WHEREAS, the City Council held a duly and properly noticed public hearing
on July 7,2008, pursuant to Section 65090 of the Califomia Government Code and
applicable City requirements, to take public testimony about the extension of this
interim urgency ordinance; and

WHEREAS, the City Council finds that it would be detrimental to the public
health, safety and welfare of the City to allow the establishment and approval of any
tobacco related establishments until such time as the Planning and Zoning
Commission, the City Council, and the public have had an opportunity to determine
the appropriate regulation of such facilities within the City of Albany; and

WHEREAS, Government Code $65858 allows, without following the
procedures otherwise required prior to the adoption of a zoning ordinance, the City
Council to protect the public safety. health and welfare, by adopting as an urgency
measure an interim ordinance prohibiting the approval of any application for the
approval of a tobacco dispensary facility within the City of Albany.

NOW, THEREFORE, THE ALBANY CITY COLINCIL DOES HEREBY
ORDAIN AS FOLLOWS:

Section 1: Purpose and findings.
Tobacco related establishments are not currently mentioned in the City of

Albany Zonrng Ordinance. The City of Albany has recently become aware of interest
in locating such a use within the city. With the recent adoption of Ordinance #08-03,
prohibiting smoking in or around workplaces, recreational areas and other places, the
community has shown concern regarding the impacts of smoking within the city.
Unregulated locating of tobacco related establishments may be in conflict with the
public health, safety and welfare. Thus, in view of the facts set forth in this
ordinance, it is necessary to immediately study, hold public hearings, and consider an
amendment of the City's Zoning Ordinance and the adoption of restrictions or
regulations as they may be recommended to the City Council by the Planning and
Zoning Commission. A comprehensive set of restrictions and regulations cannot be
enacted without due deliberation, and it will take an indeterminate length of time to
create the potential restrictions. It would not be in keeping with the proposed
restrictions if, during the period they are being studied and are the subject of public
hearings, parties seeking to evade the operation of these restrictions in the form which
may be adopted should be permitted to operate in a manner which might progress so
far as to defeat in whole or in part the ultimate objective of those restrictions. As a
result, it is necessary to, in accordance with Government Code Section 65858, to
extend for a period of ten (10) months and fifteen (15) days the 45-day moratorium
on the establishment and operation of new tobacco related establishments in the City
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____----l-l

pending the completion of the city's study of potential impacts and possible

amendments to the City's ZoningOrdinance'

Notwithstanaing urfrlttffiuiti*s of the Albany Municipal Code or any

other ordinances o, ffitutions of the city of Albany to the contrary, no permits,

licenses, or other applicable entitlements for use, which has.u: iT t":Ylt th: 
fti_1l

ffi;;;i;;;ib*il;. o?1ouu..o related establishments within the citv of Albanv,
- -  ^ ^ * * . : . . i ^ -  ^ f  t he  C :

;#tffiffii oiupp.oued by any employee, department or commission of the City
r  r  , - - ^ ^ ^ ^ 1 . : . ^ ^  + L ^

i;;;;rtil;i;; f rol -"t r'' uno r't."n irs) days immediatelv succeeding the
l ^ - -  ^  l ^ + ^ -  ^ - ^ ^ + - / l

ffiriil;;^Jiil;*dinun.., unless appealed oi extended bv a later enacted

ordinance.

oPted Pursuant to. California

Government code $65853 
"and 

is required to address a current and immediate threat

to the public health, safety and welfare' The.City Council h^* 
9t1t-T1"t^ql}1'

;ffi ffi ; t,t "';i i ""d .'r. upp.o u al s or l"i I di 19, ryT n f:: l^*,":: ? :',1?l::
:;;;;;"h;; *o"ra result in a threat to the public health, safety and welfare'

Section 4: Amendments to Or.dinance'
The City Cog@er notice of public hearing, by the

affirmative vote of at least four-fifths (4/5) of the voting c.ity council Members may

modify, amend, delete or add to this ordinance upon a finding that such action will

i_pr._"", and enforce the goals, policies, and purposes of this ordinance.

Section 5: Waiver.
The City, on a case by case basis, shall have the authority, upon a showing of

good cause by an applicant, io *uiue the interim prohibitiorVmoratorium imposed by

this ordinance and uilo* foi the granting of permits to said applicant pursuant.to the

conditional Use Permit process Jet forth in ihe Albany Municipal code' Good cause

,hull rn"un a factual and^evidentiary showing by the applicant that the interim

prohibition/moratorium, if not waived, will deprive the applicant of substantially all

reasonable use of hislher property. All such applications for waiver shall be filed with

the City Community nevltopment Departm.ni. p..t for waiver applications and

associated appeals ,ttutt U. the same as those charged for a Conditional Use Permit'

Section 6: Urgencv Ordinances: Extension'

This interim@y operation of law be of no further

force and eff'ect ten if d) months and fifteen 1t S; days from and after the date of this

adoption on July l,)OO};provided, however, that after notice of public hearing the

CiiV Co"".il Mlmbers *uV UV a four-fifths (a/5) of the voting City Council Members

extend this interim o, urg.n.y ordinance for a further period of time up to one (1)

year.
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Section 7: Urgencv Ordinances: Findings'
Thir-tditrun". ir d..lu."d to be an urgency ordinance of the City of Albany

for preserving the public health, safety and welfare. The reasons for the urgency in

connection *ith thir ordinance are herein set forth and incorporated by reference in

the findings contained and set forth hereinabove'

The City Council further finds and declares that the adoption of this interim

ordinance is necessary to protect the public health, safety or welfare of the

community in that inquirils to open tobacco related establishments have has been

presented io the Community Development Department and at the present time there

*. no Albany regulatory requirements in effect regarding tobacco related

establishments. It is in the best health, safety and welfare interests of the City, to

establish an application process that provides the City with information concerning

the impacts oiiobacco tilut"d establishments and regulations that restrict where and

how such facilities can be put into service'

Section 8: Severabilitv.
@bsect ion,Sentence,c lauseorphraseof th isord inanceis for
any reason held to be invalid, such decision shall not affect the validity of the

remaining portions of this ordinance. The City Council hereby declares that it would

have adoptid the ordinance and each section, subsection, sentence, clause or phrase

thereof irrespective of the fact that any one or mole sections, subsections' Sentences,

clauses or phrases be declared invalid.

This ordinance is hereby declared to be an urgencymeasure and shall be

enforced and be in effect immediately upon its adoption'

Section 10: Publication.
Within fifteenft) days after adoption, this ordinance shall be circulated with

the names of the members voting for and against the same at least once in a

newspaper of general circulation in the City of Albany, and posted in public places

within the City.

PASSED AND ADOPTED by the City Council of the City of Albany at its

meeting on the 7th day of July, 2008, by the following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

4
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CITY AOMINISTRATOR
PH ( s10 )  528 -5710
FM (510) 528-57S7

CITY ATTORNEY
PH (510) 524-9205
FAX (s10) s26-9190

CITY CLERK
Pil (510) 528-s120
FM (510) 528-5197

clTY C0ul lc lL
PH (510) 528'5720
FM (s10) 528 5797

COMMUNITY DEVELOPMENT E

ENVIRONMENTAL RESOURCES
' B u i l d i n g
.  Fngineer ing
.  Environmental  Resources
. N,,1aintenance
'P lann ing

PH ( s10 )  528 '5 /60
FM (510 )  524 -93s9

FINANCE & ADMIHiSTRATIVE
SERVICES
CITY TBEASURER
P i1  (510 )  s2B  s730
filx (510) 528'2143

IIBE & EMERGETICY MEOICAL
SERVICES
PH ( s10 )  s2B -5111
FAX (s10) 5285174

PERSON N EL
PH (510 )  528 -5 /14
fAI  1510) s2B'5791

PO LICE
P l l  ( s10 )  525  7300
FM ( s10 )  52s -1360

RECREATION & COMMUNITY
S ERVICES
1249 Nlar in Avenue
PH (510 )  52 { , 9283

I  f i v \  ( 510 )  528  8914
. f  r iendshiP Clut t i

Cht ldcl re Pt  ogtanl
P l l  ( 5 1 0 )  5 2 1 ' 0 1 3 5

. Sur l lo l  t ie t l ter
PH (s10) 524 91' ,? ' t
tAX  (510 )  521  Bg40

'  l een  0e f l e r
P l l  ( 5101  52 i r  0576

lOOO SAN PABLO AVENUE ALBANY CALIFORNIA 94706.2295

srA'tE oF CALIFORNIA )
COUNTY OF ALAMEDA ) ss

CITY OF ALBANY )

I, JACQUELINE L. BUCHOLZ, C\ty Clerk of the City of Albany, Cali fornia,

do hereby certify that the whole nurnber of members of the city council of said

Cit' of- Albar-ry is frve and that the fbregoitrg is a true and correct copy of

Oriinance yo.- 0B-07 which was passed and adopted by the said City Council,

approved ond signecl by the Mayor of saicl City, and attcsted by the City Clerk of

said city, all at a l..gulu. meeting of the said council or-r the 7th day of
JuIy' l0 0B A.D.. and that the same was so passed and adopted by the

tott*|,a, uotes and duly published or posted accordilg to State law'

AyljS: Councii l4embers Atkinson, JavarLdei, Okawachi, \^Ji1e t i'{ayor Lieber

NOES: 1tr6ns

ABS1INT: iilone

In rvituess whcreof',

the Citv of Albany.

I havc hereunttlsct mv haucl and alflxed the ofllcial seal of

th is Bth day o1l July  .2dB

|heCityofAlbanyisdedicatedtomaintalningitssmal|townambience,respondingtothe
and providing a saie' healthy enwronment now and in the future'

PRINTED ON RECYCLED PAPER

needs ol the communtry'


